KIPO to apply new examination guidelines to medical inventions

- Broader patent protection of inventions relating to medical diagnosis -
The Korean Intellectual Property Office announced in January 11, 2008 that new examination guidelines for inventions relating to medical treatment, health and medicine went into effect to broaden patent protection of inventions relating to diagnosing method. The new guidelines allow a diagnosis relating method, which does not involve a direct clinical judgment, to get patent protection even if the method can be used in a medical diagnosis in the long run.  

Under the previous examination guidelines, no method of treatment, operation, or diagnosis practiced to a human body was eligible for protection under the Korean Patent Law. An invention, which defines a method for detecting a biological material from a subject or collecting data from a sample drawn from a subject, was ineligible to be patented if it constituted a possibility that such a method may be used in a diagnosis.  

However, under the new guidelines, inventions defining a method which may be used in a diagnosis but does not involve a direct clinical judgment are entitled for patents. ‘Clinical judgment’ refers to ‘mental activity which finds disease or health condition of a subject based on medical knowledge and experiences’
This change reflects the international tendency to grant a patent for diagnosing technologies not involving a clinical finding of medical practitioner despite a low desirability to grant a patent right to a clinical judgment of practitioner for the public weal. 

Under these guidelines, quite a number of inventions as a part of the patent applications, already filed before KIPO, which would otherwise be denied a patent under the previous guidelines, may be protected with no substantial changes of the inventions.

Examples: inventions now considered as being industrially applicable under new examination guidelines but previous not

Example 1: A method of detecting Cancer marker A1 from a sample of a subject using antigen-antibody response in order to provide information necessary to diagnose colon cancer.

Example 2: A method of detecting albumin from urine samples of a subject to diagnose renal diseases.

Example 3: A method of arranging electrodes to measure an electrocardiogram.

This new guidelines are compatible with all applications in which a first action on the merits had not been issued by January 1, 2008. Even if a first action was already issued before January 1, 2008, the applicant would still have a chance to have its application examined under the new examination guidelines by filing a divisional application based on the original application. 

Other medical methods including treating or operating a human body are still not patentable in Korea.

